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VEMORANDUM OPI NI ON
MARVEL, Judge: This case is before the Court on

petitioner’s notion for litigation and adm nistrative costs
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(nmotion)?! pursuant to section 7430 and Rule 231.2 Petitioner
resided in Kennore, Washington, when her petition in this case
was fil ed.

On April 2, 2004, we received and filed petitioner’s notion.
On that date, we also received the parties’ signed decision
docunent, which we filed as the parties’ stipulation of settled
i ssues. By order dated June 7, 2004, we ordered respondent to
file a response to petitioner’s notion. |In accordance with the
June 7 order and respondent’s June 18, 2004, notion to extend
time to file a response, which we granted on June 21, 2004,
respondent’s response to petitioner’s notion was submtted and
filed on August 4, 2004.

On Septenber 3, 2004, we received and filed petitioner’s
nmotion for leave to file a reply to respondent’s response, which
we granted. Petitioner’s reply was filed on Septenber 15, 2004.
On Decenber 6, 2004, we ordered petitioner to submt, on or
before January 7, 2005, an additional declaration and supporting
docunentation to support the reasonabl eness of the costs cl ai ned.

On January 28, 2005, we received and filed respondent’s

Petitioner also filed an anmended notion on Apr. 2, 2004.
Ref erences to petitioner’s notion are to petitioner’s anended
not i on.

2Unl ess ot herwi se indicated, all section references are to
the Internal Revenue Code in effect on the date petitioner’s
petition was filed, and all Rule references are to the Tax Court
Rul es of Practice and Procedure.
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suppl enental response. On February 7, 2005, we received and
filed petitioner’s notion for leave to file suppl enental

decl aration supporting petitioner’s notion for litigation and
adm nistrative costs out of tinme, which we granted. On February
9, 2005, we filed petitioner’s suppl enental declaration.

Nei t her party requested a hearing, and, after review ng the
rel evant docunments, we have concl uded that a hearing on
petitioner’s notion is not necessary. |n disposing of
petitioner’s notion, we rely on the parties’ filings and attached
exhi bi ts.

Backgr ound

Petitioner and her husband, Donald Foy, invested in
Shorthorn Genetic Engineering 1984-3 (SCE 1984-3), Durham
Shorthorn Genetic Breeding Syndicate 1987-4 (DSBS 1987-4), and
Ti meshare Breeding Services JV (TBS JV), three of the many
| i vestock breeding partnershi ps (Hoyt partnerships) forned and
pronoted by Walter J. Hoyt IlIl (M. Hoyt) and/or related

conpani es (Hoyt organi zation).® Petitioner and M. Foy acquired

Walter J. Hoyt 11l also organi zed, pronoted, operated, and
served as the general partner of nore than 100 |ivestock breeding
limted partnerships from 1971 through 1998. See, e.g., R ver
Gty Ranches #1, Ltd. v. Comm ssioner, T.C Meno. 2003-150, affd.
in part, revd. in part and remanded 401 F. 3d 1136 (9th Cr
2005). In general, the Hoyt partnerships purchased cattle from
rel ated Hoyt entities for no noney down and a prom ssory note.
See, e.g., Durham Farns #1, J.V. v. Comm ssioner, T.C Meno.
2000- 159, affd. 59 Fed. Appx. 952 (9th G r. 2003); Shorthorn
Cenetic Engg. 1982-2, Ltd. v. Comm ssioner, T.C Meno. 1996-515.

(continued. . .)
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their partnership units jointly and titled their partnership
interests as joint tenancies with right of survivorshinp.
Petitioner wote nunmerous checks to the Hoyt organization, and
t he Hoyt organization issued Schedules K-1 (Form 1065), Partner’s
Share of Incone, Credits, Deductions, etc., with respect to SGE
1984-3, DSBS 1987-4, and TBS JV to petitioner and M. Foy
jointly.

Petitioner and M. Foy filed joint Federal incone tax
returns for 1981 through 1986 on which they claimed substanti al
| osses and an investnent credit related to their investnent in
SCGE 1984-3. Following an audit and related litigation,?*
respondent adjusted the Hoyt partnership |osses and investnent
credit clainmed on petitioner and M. Foy’'s 1981-1986 tax returns

and assessed substantial income tax deficiencies.

3(...continued)
The investors in the Hoyt partnerships assuned personal liability
for the partnerships’ prom ssory notes, nmade paynents on the
notes to the Hoyt partnerships, see, e.g., Shorthorn CGenetic
Engg. 1982-2, Ltd. v. Conm ssioner, supra, and, in return,
deducted | arge partnership |l osses related to the purchase,
managenent, and sale of livestock, see River Gty Ranches #1,
Ltd. v. Conm ssioner, supra; Mekulsia v. Conmm ssioner, T.C Meno.
2003- 138, affd. 389 F.3d 601 (6th Cir. 2004); Durham Farns #1,
J.V. v. Conm ssioner, supra; Shorthorn Genetic Engg. 1982-2, Ltd.
v. Conmm ssioner, supra; Bales v. Comm ssioner, T.C Meno 1989-
568.

“According to respondent, the litigation regarding
petitioner and M. Foy’'s investnent in SGE 1984-3 was resol ved by
this Court’s order and decision, entered on Nov. 27, 1996, in
Shorthorn Genetic Engg. 1984-3, Ltd. v. Conm ssioner, docket No.
24514- 89.
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On or about August 2, 2000, petitioner submtted to
respondent Form 8857, Request for Innocent Spouse Relief, in
whi ch she requested relief fromjoint and several liability for
1981-1993.°% Petitioner attached a supporting statenment to the
request in which she summarized the facts and | aw i n support of
her request for relief under section 6015(b). Subsequently, by
letter dated July 22, 2002, to Debra Brush, the Appeals officer
to whom petitioner’s request for section 6015 relief had been
assi gned, petitioner’s attorney supplenented the facts and | egal
anal ysis in support of her request for relief under section
6015(b), (c), or (f). In the July 22 letter, petitioner’s
attorney explained in detail the reasons why petitioner was
entitled to an allocation of liability under section 6015(c).
Anmong ot her statenents, petitioner’s attorney represented that
M. Foy had died on June 28, 1993, that petitioner satisfied al
of the requirenents for relief under section 6015(c), that there
was no fraudul ent asset transfer, and that petitioner did not
have actual know edge, at the tinme she signed the joint returns,
of the itens giving rise to the deficiencies. 1In the letter,
petitioner’s attorney also rem nded Appeals O ficer Brush that

t he burden of proof is on the Conm ssioner to show act ual

°The years at issue in this case are 1981 through 1986. The
years 1987 through 1993 are not at issue because no deficiencies
have been determ ned or assessed. In addition, petitioner did
not file joint returns for 1994 through 1997.
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know edge, and she pointed out that this Court had granted relief
under section 6015(c) to another Hoyt investor under simlar

factual circunstances in Mora v. Comm ssioner, 117 T.C 279

(2001). Although petitioner’s attorney continued to maintain in
the July 22 letter that petitioner was not a partner in the Hoyt
partnerships in which petitioner and M. Foy had invested and
that, therefore, the Hoyt partnership itens on their 1981-1986
returns were itens properly allocated to M. Foy, a fair reading
of petitioner’s contention is that she was entitled to relief
under section 6015(c) and that she did not have any act ual
knowl edge of the itens giving rise to the deficiencies that were
allocable to M. Foy.

Approximately 2 nonths | ater, respondent issued a Notice of
Det erm nati on Concerni ng Your Request for Relief Under the
Equi tabl e Relief Provision of Section 6015(f) (notice of
determ nation) with respect to petitioner’s request for relief
under section 6015. Although the notice of determ nation
referenced only section 6015(f), the explanation of adjustnents
addressed petitioner’s claimfor relief under section 6015(b),
(c), and (f). The explanation of adjustnents stated as foll ows
Wi th respect to petitioner’s request for relief under section
6015(c):

| RC SECTI ON 6015(c)--Election to All ocate Deficiency

This subsection is comonly called “separation of

[Tability” which prorates a deficiency between spouses
filing a joint return based on their proportionate
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share of earnings. Under this section, the requesting
spouse nust establish certain conditions before a (sic)
relief can be granted. Even if you neet the
requirenents for being a widow, you (sic) request for
separation of liability will not be granted because you
had actual know edge and the reason to know of the
itens giving rise to the deficiency that were allocable
to your spouse. [Enphasis supplied.]

Petitioner submtted a tinely petition contesting
respondent’s determ nation, which we filed on Decenber 9, 2002.
In her petition, petitioner alleged, in pertinent part, that
respondent erred in concluding that petitioner did not qualify
for relief under section 6015(c) and that “Respondent made no
effort to prove, and failed to prove, that Petitioner had actual
knowl edge of the factual circunmstances which made the tax itens
unal | owabl e as a deduction.” As she did with her adm nistrative
request for relief under section 6015(c), petitioner included an
extensive recitation of the facts on which she relied in support
of her allegation, including the follow ng:

6.p. Neither Petitioner nor M. Foy had actual

knowl edge of the underlying problems with the
transactions, nor could they have di scovered that
Jay Hoyt failed to transfer title to livestock to

t he partnership and that he was ot herw se
converting partnership assets.

* * * * * * *

6.9. Due to the conplexity of Jay Hoyt's fraud, it was
i npossible for either Petitioner or M. Foy to
di scover the true nature of the transactions.

6.r. M. Foy and all of the Hoyt investors were
deceived by Jay Hoyt as to the nature of their
investnment and were ultimately determ ned by a
court of lawto be victins of his el aborate fraud.
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On February 11, 2003, respondent’s answer to petitioner’s
petition was filed. |In his answer, respondent denied, w thout
qualification, the representation in subparagraph 6.p. and denied
the representations in subparagraphs 6.q. and r. “for |ack of
know edge or information.”

On February 23, 2004, this case was called for hearing
during the Seattle, Washington, trial session. The parties
reported that they believed they had a basis for settlenment but
were awaiting final Governnment approval. The case was schedul ed
for recall on March 2, 2004. At the recall, the parties reported
that the case had been settled and requested until April 1, 2004,
to submt a signed decision docunent. On April 2, 2004, the
parties submtted a signed decision docunent, which we filed as a
stipulation of settled issues. The stipulation of settled issues
reflected that the parties had agreed to a section 6015(c)
all ocation with respect to petitioner’s and M. Foy's 1981-1986

incone tax liabilities as foll ows:

Joint tax liability Petitioner’s share
Year before all ocation under sec. 6015(c)
1981 $22, 995. 36 - 0-
1982 22,461. 15 - 0-
1983 24, 280. 00 - 0-
1984 8, 057. 93 $51. 46
1985 14, 902. 52 - 0-
1986 10, 607. 08 - 0-
Tot al 103, 304. 04 51. 46

The allocation of liability under section 6015(c) was made by
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treating petitioner’s and M. Foy’ s investnents in SGE 1984-3 as
joint investnents, allocating 50 percent of the SGE 1984-3 itens
to petitioner, and adjusting the allocation, as required by
section 6015(d)(3)(B), for the tax benefit that petitioner’s
share of the partnership itens provided to M. Foy.

In her notion, petitioner asserted that she net all of the
requi renments under section 7430 to recover litigation costs in
t he amount of $11,354.04. The administrative and litigation
costs clained in the notion were cal culated using an hourly rate
of $195 for two of petitioner’s attorneys and included a cl ai m of
$5,916. 20 for petitioner’s alleged share of attorney’'s fees (the
group fees) that petitioner’s attorneys had charged to two groups
of simlarly situated Hoyt investor clients with pending section
6015 clains. In support of the notion, petitioner’s counsel
attached billing records for petitioner’s account, dated
Sept enber 10, 2002, to March 31, 2004, that described in detai
the attorney’ s fees and costs petitioner incurred individually
and contai ned generic entries® denoting nonthly charges to
petitioner’s account for her alleged share of the group fees.

Petitioner alleged that the group fees were reasonable and that

8Al t hough petitioner agrees that the fee summary for her
account attached to the notion describes her share of the “G oup
| nnocent Spouse fees” as “flat” fees, petitioner contends that
the flat fee reference is sinply the way in which the Pearson-
Merriam (petitioner’s attorneys’ law firm billing program
describes sumcertain fees. Petitioner’s representation is
supported by a declaration of petitioner’s counsel.
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her share of the group fees had been reasonably allocated to her,
but she did not include any supporting information or
docunentation to establish the nature of the work perforned, the
hourly rates used, the identity of the person who perforned the
wor k, the nunber of hours billed for the work, the nunber of Hoyt
investor clients who shared in the group fees, or the manner in
whi ch the group fees were allocated to petitioner and to the
ot her Hoyt investor clients of petitioner’s attorneys.

On August 4, 2004, we filed respondent’s response to
petitioner’s notion, in which respondent objected to an award of
costs. Petitioner requested and was granted |leave to file a
reply to respondent’s response to the notion. On Septenber 15,
2004, we filed petitioner’s reply to respondent’s response, which
i ncl uded a suppl enental declaration but did not provide any
detailed information regarding her counsel’s billing and
al l ocation arrangenments wth respect to the group fees. On
Decenber 6, 2004, we ordered petitioner to submt, on or before
January 7, 2005, an additional affidavit with supporting
docunentation to support her contention that the group fees were
reasonabl e and had been reasonably allocated and that her share
of the group fees was incurred in connection with this matter.

In the Decenber 6, 2004, order, we also authorized respondent to

submt a supplenental response addressing the information
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contained in petitioner’s affidavit, on or before January 31,
2005.

Al t hough petitioner did not submt the requested docunents
before January 7, 2005, respondent submtted a suppl enental
response, which we filed on January 28, 2005. On February 7,
2005, we received and filed petitioner’s notion for |eave to file
suppl enental decl arati on supporting petitioner’s notion for
l[itigation and adm nistrative costs out of tinme, which we
granted. On February 9, 2005, we filed petitioner’s suppl enental
decl aration, which contained billing records for fees and costs
petitioner’s attorneys had charged to common accounts for two
separate groups of Hoyt investor clients. The billing records
provi ded specific informati on about the nature of the work
performed for the benefit of both groups of Hoyt investor clients
and i ncluded charges to the comon accounts that were conputed
using an hourly rate of $195 for two of petitioner’s attorneys.

Di scussi on

Section 7430(a) authorizes the award of reasonable
adm nistrative and litigation costs to the prevailing party in
adm ni strative or court proceedi ngs brought by or against the
United States in connection with the determ nation of incone tax.
In addition to being the prevailing party, in order to receive an
award of reasonable litigation costs, a taxpayer nust exhaust

adm ni strative renedi es and not unreasonably protract the
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adm ni strative or court proceeding. Sec. 7430(b)(1), (3).
Unl ess the taxpayer satisfies all of the section 7430

requi renents, we do not award costs. M nahan v. Conm ssioner, 88

T.C. 492, 497 (1987).

Section 7430(c)(4)(A) and (B)(i) provides that a taxpayer is
a prevailing party if (1) the taxpayer substantially prevailed
W th respect to the anount in controversy or the nost significant
i ssue or set of issues, (2) the taxpayer neets the net worth
requi renents of 28 U S. C. section 2412(d)(2)(B) (2000), and (3)
the Comm ssioner’s position in the adm nistrative or court
proceedi ng was not substantially justified. See also sec.

301. 7430-5(a), Proced. & Adm n. Regs. Although the taxpayer has
t he burden of proving that the taxpayer neets requirenments (1)
and (2), supra, the Conm ssioner has the burden of proving that
his position was substantially justified. See sec.

7430(c) (4)(B)(i); Rule 232(e).

Respondent concedes that petitioner exhausted the avail abl e
adm nistrative renedies as required by section 7430(b) (1), that
petitioner did not unreasonably protract the adm nistrative and
court proceedings as required by section 7430(b)(3), and that
petitioner nmeets the net worth requirenents of 28 U. S.C. section
2412(d)(2)(B). In addition, respondent does not dispute that
petitioner substantially prevailed with respect to the anmount in

controversy. Respondent alleges, however, that his
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admnistrative and litigating positions were substantially
justified and that the costs petitioner clains are unreasonable.

A. \Whether Respondent’s Administrative and Litigation Positions
Were Substantially Justified

For purposes of section 7430, an adm nistrative proceedi ng
is any procedure or action before the Internal Revenue Service
(the Service), sec. 7430(c)(5), and the “position of the United
States” in an adm nistrative proceeding refers to the position
taken by the Service as of the earlier of (i) the date of the
recei pt by the taxpayer of the notice of decision of the Internal
Revenue Service Ofice of Appeals or (ii) the date of the notice
of deficiency, sec. 7430(c)(7)(B); see also sec. 301.7430-3(a),
(c), Proced. & Adm n. Regs. In this case, the relevant position
is that taken by the Appeals Ofice in the notice of
determ nati on dated Septenber 10, 2002.

For purposes of section 7430, a court proceedi ng nmeans any
civil action brought in a court of the United States, including
this Court, sec. 7430(c)(6), and the “position of the United
States” in a court proceeding neans the position taken by the
United States in a judicial proceeding to which section 7430(a)
applies, sec. 7430(c)(7)(A). In this case, respondent’s
l[itigating position is that taken in his answer to petitioner’s

petition. See Huffrman v. Conm ssioner, 978 F.2d 1139, 1148 (9th

Cr. 1992), affg. in part, revg. in part and remanding T.C. Meno.
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1991-144; Maggie Mynt. Co. v. Commi ssioner, 108 T.C. 430, 442

(1997).

Al t hough respondent’s adm nistrative and litigation
positions are often considered separately, we nmay consider them
together if respondent maintains the sane position throughout the

admnistrative and litigation process. Huffman v. Conm ssi oner,

supra at 1144-1147; NMaggie Mynt. Co. v. Conmi Ssioner, supra at

442: Livingston v. Conm ssioner, T.C. Mnob. 2000-387. In the

present case, respondent’s position in both the notice of
determ nation and the answer was that petitioner’s election to
allocate the joint liability under section 6015(c) was invalid
because she had actual know edge when she signed the returns of
any itenms giving rise to the deficiency that were allocable to
her spouse.

The Comm ssioner’s position is substantially justified if it
has a reasonable basis in both fact and law and is justified to a

degree that could satisfy a reasonable person. Huffnan v.

Conm ssi oner, supra at 1147 n.8 (citing Pierce v. Underwood, 487

U.S. 552, 565 (1988)); Maggie Mynt. Co. v. Conmi ssioner, supra at

443; sec. 301.7430-5(c)(1), Proced. & Adm n. Regs. The
reasonabl eness of respondent’s position turns on the avail able
facts that forned the basis for the position and any | egal

precedents related to the case. Maggie Mynt. Co. V.

Conmi ssi oner, supra at 443; DeVenney v. Conmi ssioner, 85 T.C
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927, 930 (1985). A significant factor in determ ning whether the
Comm ssioner’s position is substantially justified as of a given
date is whether, on or before that date, the taxpayer has
presented all relevant information under the taxpayer’'s control
and rel evant |egal argunents supporting the taxpayer’s position

to the appropriate Service personnel.’” Maggie Mgnt. Co. V.

Commi ssi oner, supra at 443; sec. 301.7430-5(c)(1), Proced. &

Adm n. Regs.

The only issue petitioner raises in her notion is whether
respondent’s position with respect to section 6015(c) was
substantially justified. In deciding whether to award
adm nistrative and litigation costs, therefore, we focus our
anal ysis on the reasonabl eness of respondent’s position with

respect to section 6015(c).

™[ Al ppropriate Internal Revenue Service personnel” are
t hose enpl oyees who are review ng the taxpayer’s information or
argunents, or enployees who, in the normal course of procedure
and adm ni stration, would transfer the information or argunents
to the reviewi ng enpl oyees. Sec. 301.7430-5(c)(1), Proced. &
Adm n. Regs.



1. Section 6015(c)

Under section 6015(c), if the requesting spouse is no |onger
married to,® or is legally separated from the spouse with whom
she filed the joint return, the requesting spouse may elect to
limt her liability for a deficiency as provided in section
6015(d). Sec. 6015(c)(1), (3)(A(i)(l). The election under
section 6015(c) nust be nmade no later than 2 years after the
Secretary® has begun collection activities with respect to the
el ecting spouse. Sec. 6015(c)(3)(B)

I n general, section 6015(d) provides that any item giving
rise to a deficiency on a joint return shall be allocated to each
spouse as though they had filed separate returns, and the
requesting spouse shall be liable only for her proportionate
share of the deficiency that results fromsuch allocation. Sec.
6015(d) (1), (3)(A). To the extent that the itemgiving rise to
the deficiency provided a tax benefit on the joint return to the

ot her spouse, the itemshall be allocated to the other spouse in

8A requesting spouse is no longer married if she is w dowed.
Rosent hal v. Conm ssioner, T.C Meno. 2004-89.

°The term “Secretary” nmeans “the Secretary of the Treasury
or his delegate”, sec. 7701(a)(11)(B), and the term“or his
del egate” neans “any officer, enployee, or agency of the Treasury
Departnent duly authorized by the Secretary of the Treasury
directly, or indirectly by one or nore redel egati ons of
authority, to performthe function nentioned or described in the
context”, sec. 7701(a)(12)(A).
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conputing his or her proportionate share of the deficiency.®

Sec. 6015(d)(3)(B); Hopkins v. Conm ssioner, 121 T.C. 73, 83-86

(2003).

An el ection under section 6015(c) is invalid, however, if
the Secretary denonstrates that the requesting spouse had actual
know edge, when signing the return, of any itemgiving rise to a
deficiency that is otherw se allocable to the nonrequesting
spouse. ! Sec. 6015(c)(3)(C. In cases involving erroneous
deductions, an individual is deened to have actual know edge of
an itemgiving rise to a deficiency if she has actual know edge
of the factual basis for the denial of the deductions. King v.

Comm ssioner, 116 T.C 198, 204 (2001). Although the requesting

spouse bears the burden of proving the portion of the deficiency
that is properly allocable to her, see sec. 6015(c)(2),

respondent bears the burden of proving that the requesting spouse
had actual know edge of any itens giving rise to the deficiency,

sec. 6015(c)(3) (0.

l'n addition, the requesting spouse’s proportionate share
of the deficiency shall be increased by the val ue of any
di squalified asset transferred to her by the nonrequesting
spouse. Sec. 6015(c)(4).

1An el ection under sec. 6015(c) is also invalid if the
Secretary denonstrates that assets were transferred between the
individuals filing the joint return as part of a fraudul ent
schene. Sec. 6015(c)(3)(A) (ii).
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2. Reasonabl eness of Respondent’s Position

Respondent contends that the Appeals Ofice s position in
the notice of determ nation was substantially justified because
the information available to the Appeals officer at the tinme |ed
her to believe that petitioner had actual know edge and because
no allocation of the Hoyt partnership itens could be nmade given
petitioner’s contention that all of the itens were attributable
to M. Foy. Respondent also contends that the position of the
Appeal s O fice was reasonabl e because the Appeals officer had no
i nformati on avail able from which she coul d determ ne whet her any
disqualified assets within the neaning of section 6015(c)(4) had
been transferred to petitioner and whether any assets had been
transferred between petitioner and M. Foy as part of a
fraudul ent schenme. Sec. 6015(c)(3) (A (ii).

Respondent further argues that, as of the date of his
answer, “The information then available to respondent showed t hat
petitioner had know edge of and had been involved with the Hoyt
organi zation to sone degree.” Respondent al so argues that “At
the tine this case was answered, the deficiencies in issue could
not be all ocated between petitioner and her fornmer spouse under
section 6015(d) because the parties disagreed about whether and
to what extent the investnment in SGE 1984-3 was attributable to
petitioner.” Respondent maintains that it was inpossible to

determine with certainty whether petitioner had actual know edge
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of any itemgiving rise to the deficiency without further factual
devel opnent .

We reject respondent’s justification for his adm nistrative
and litigation position for several reasons. First, although
respondent argues that petitioner did not present all relevant
i nformati on under her control on or before the date the notice of
determ nation was issued, the record for purposes of this notion
establishes otherwise. In a protest letter dated Septenber 26,
2001, appealing the Service' s denial of any relief under section
6015, petitioner stated that she had no actual know edge of the
itens giving rise to the liabilities in question!? and provi ded
respondent a detailed statenent of the facts supporting her
argunent that she was entitled to relief under section 6015(c),

whi ch included a citation to our opinion in King v. Conm ssioner,

supra at 204. Petitioner also offered to provide any additional
information that the Service mght require. |In a subsequent
letter dated July 22, 2002, to Appeals Oficer Brush, petitioner
provi ded an even nore detail ed explanation of why she believed
she qualified for relief under section 6015(c). She reiterated
her position that she had no actual know edge at the tine she

signed the relevant returns of the itens giving rise to the

12\ party’s statenent, if credible, is evidence on which the
finder of fact may rely to establish a relevant fact. |In this
case, there is nothing in the record to suggest that petitioner’s
statenment regarding her |ack of actual know edge was not
credi bl e.
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deficiency, rem nded Appeals Oficer Brush that the Comm ssi oner
had the burden of proving actual know edge, and cited the Opinion

of this Court in Mira v. Conm ssioner, 117 T.C 279 (2001), in

support of her position that she was entitled to relief under
section 6015(c). Petitioner also stated that there was no
fraudul ent transfer of any assets and reiterated her offer to
provi de any additional information that the Appeals O fice m ght
require.

The Appeals Ofice issued its notice of determ nation
approximately 2 nonths later. The record does not discl ose any
effort by the Appeals Ofice to request any additional factual
information frompetitioner or to pose any questions to
petitioner after the July 22, 2002, letter and before the notice
of determ nation was issued on Septenber 10, 2002. Respondent
had an opportunity to obtain any additional information he felt
he needed during the adm nistrative proceedi ng, but he did not
request any additional information frompetitioner until the
di scovery phase of this case. Respondent’s claim in response to
petitioner’s notion, that he did not have sufficient information
when he filed his answer and that the |lack of information was
sonehow petitioner’s fault is not sufficient justification for

respondent’s litigating position under the circunstances. See

Powers v. Conmi ssioner, 100 T.C. 457, 473 (1993) (Comm ssioner’s

position was not substantially justified because it had no
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factual basis, and Conm ssioner nmade no attenpt to obtain
rel evant information before adopting his position), affd. in
part, revd. in part, and remanded in part 43 F.3d 172 (5th Gr.
1995) .

Second, in determning that petitioner had actual know edge,
respondent failed to evaluate properly the standard for actual

knowl edge articulated in King v. Conm ssioner, 116 T.C 198

(2001), and Mora v. Conm ssioner, supra, in light of the

extensive informati on he had acquired regarding the operation of
t he Hoyt partnerships. Wen the notice of determ nation was

i ssued on Septenber 10, 2002, the Service had al ready entered
into a settlement agreenent wwth M. Hoyt and was wel|l aware of
the basis for adjusting the Hoyt partnership itens at issue in

this case. See R ver Gty Ranches #1, Ltd. v. Conmi ssioner, T.C

Meno. 2003-150; affd. in part, revd. in part and remanded 401

F.3d 1136 (9th Cr. 2005); Mekulsia v. Conmm ssioner, T.C Meno.

2003-138, affd. 389 F.3d 601 (6th Cr. 2004); Durham Farns #1

J.V. v. Conm ssioner, T.C Meno. 2000-159, affd. 59 Fed. Appx.

952 (9th G r. 2003); Shorthorn Genetic Engg. 1982-2, Ltd. v.

Conmi ssioner, T.C. Menp. 1996-515; Bales v. Conmmi ssioner, T.C

Meno. 1989-568. Moreover, it was a matter of public record as of

Sept enber 10, 2002, that M. Hoyt had overstated the nunber and
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val ue of cattle sold to the partnerships. See, e.g., Mra v.

Conmi ssi oner, supra at 292.13

In King v. Commi ssioner, supra at 204, we held that “the

proper application of the actual know edge standard in section
6015(c)(3)(C, in the context of a disallowed deduction, requires
respondent to prove that petitioner had actual know edge of the
factual circunstances which nmade the item unal |l owable as a
deduction.” In other words, respondent had to prove that
petitioner knew the Hoyt organization had an insufficient nunber
of cattle to sustain the partnership deductions clained on the
joint return and know ngly clai ned i nproper deductions. Nothing
in the record indicates, however, that respondent nmade any
reasonable effort to identify the grounds for the disall owance of
the Hoyt partnership |losses and credits petitioner and M. Foy
claimed, or to evaluate his ability to prove that petitioner had
actual know edge of the factual circunstances that caused the

di sal | onance of the Hoyt partnership itens before taking his
position in this case. Respondent should have neaningfully

eval uat ed whet her he could prove that petitioner had act ual

know edge by taking into account the information supplied by
petitioner, the extensive audit and litigating history regarding

t he Hoyt organi zation and the Hoyt partnerships, and the specific

3By Sept. 10, 2002, M. Hoyt had been indicted, convicted,
and sentenced for his fraudulent activities with respect to the
Hoyt partnershi ps.
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i nformation regardi ng the manner in which the Hoyt organization
operated the Hoyt partnerships, including the ones in which
petitioner and M. Foy had invested. The record does not

i ndi cate that respondent considered any of the information that
was available to himin Septenber 2002 before adopting his

adm ni strative position. Respondent’s failure to properly apply
the actual know edge standard in the context of the information
he had acquired regarding M. Hoyt and the Hoyt organization in
this case cannot be rationalized. Respondent’s |ack of diligence
in evaluating his ability to prove actual know edge, therefore,

was not justified. See Stieha v. Conm ssioner, 89 T.C. 784, 791

(1987) (Comm ssioner’s lack of diligence in evaluating the inpact
of recent court opinions not substantially justified).

Third, the record discloses no neani ngful effort on the part
of respondent to properly analyze section 6015(c) with respect to
the position, as determ ned by respondent, that petitioner and
M. Foy had invested jointly in the Hoyt partnerships. |In an
“EXPLANATI ON OF | TEMS” attached to the Appeal Transmtta
Menmor andum and Appeal s Case Menp that was prepared with respect
to petitioner’s section 6015 request, the Appeals Ofice took the
position that “Joint investnents in the tax shelter partnerships
are consi dered actual know edge and an erroneous item
attributable to both spouses” and determned that in the present

case: “The taxpayers were into the tax shelter jointly. The
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erroneous itemis attributable to both.” 1In addition, respondent
admtted in the notice of determnation and in his response to
petitioner’s notion that the facts available to hi msuggested
that the Foys invested jointly in the Hoyt partnerships.
Nevert hel ess, respondent failed to consider how the deficiencies
coul d be allocated between petitioner and her spouse under
section 6015(c) and (d) if respondent’s position regarding their
joint investnment was correct. |If respondent had nade the
allocation that flowed naturally fromhis position that the Foys
had invested jointly in the Hoyt partnership, he would
necessarily have allocated the Hoyt partnership itens between
petitioner and M. Foy in accordance with their respective
ownership interests. Respondent also |ikely would have realized
that he had to prove that petitioner had actual know edge of the
reasons for disallowing M. Foy’'s allocable share of the Hoyt
partnership itens in order for himto conclude that petitioner
was not entitled to any section 6015(c) relief. Respondent’s
failure to make an all ocation under section 6015(c) further
denonstrates that his position was unreasonabl e.

The fourth flaw in respondent’s position stenms fromhis
failure to nake a conputation under section 6015(c) and (d) to
reflect his contention that the Foys’ partnership interest in SGE
1984-3 was jointly owed. Had respondent done so, the resulting

cal cul ati on woul d have shown substantially reduced tax
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liabilities owed by petitioner after application of section
6015(c) and (d) and woul d have confirned that petitioner
gualified for section 6015(c) relief. [|f respondent had then
conceded that petitioner was entitled to section 6015(c) relief
in the notice of determnation or in his answer, the concession
woul d have enabled the parties to settle this case at a much
earlier date.?®

3. Concl usi on

We hold that respondent’s litigating position was not
reasonabl e under the circunmstances and that, therefore, it was
not substantially justified. Because respondent’s admnistrative

and litigating positions were not substantially justified, we

1Al t hough respondent’s cal cul ati on woul d not have arrived
at the same tax liability nunbers as those reflected in the
settl ement because of respondent’s interpretation of sec.
6015(d) (3)(B), see Hopkins v. Conmm ssioner, 121 T.C. 73 (2003),
t he conputation woul d neverthel ess have confirnmed that petitioner
was entitled to sec. 6015(c) relief. Wen our opinion in Hopkins
v. Conm ssioner, supra, rejecting respondent’s interpretation of
sec. 6015(d)(3)(B), was filed on July 29, 2003, respondent had
reason to know that the application of the tax benefit rule of
sec. 6015(d)(3)(B) mght increase the relief available to
petitioner under sec. 6015(c). |If respondent had revised his
calculation at that tinme (approximately 5 nonths after his answer
was filed), he would have arrived at the sanme tax liabilities as
those reflected in the settlenent.

3The fact that respondent eventually conceded that
petitioner was entitled to proportionate relief under sec.
6015(c) is a factor we may consider, although it is not
determ native, in deciding whether respondent’s position was
substantially justified. Mggie Mynt. Co. v. Conm ssioner, 108
T.C. 430 (1997); Powers v. Conmm ssioner, 100 T.C 457, 471 (1993)
affd. in part, revd. in part, and remanded in part 43 F.3d 172
(5th Gr. 1995).
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conclude that petitioner was the prevailing party as defined by
section 7430(c)(4)(A).

B. Reasonabl eness of Costs O ai ned

1. Ampunt of Costs d ai ned

Section 7430 permts a taxpayer to recover both reasonabl e
adm ni strative costs'® and reasonable litigation costs?. The
anount of reasonable attorney’'s fees that we may award is limted
by statute and adjusted for cost of living.® Sec.
7430(c)(1)(B)(iii) (and flush |l anguage). A taxpayer may recover
attorney’s fees in excess of the statutory limt in the presence
of one or nore of the follow ng special factors: (1) Limted

availability of qualified attorneys for the proceeding, (2)

18Sec. 7430(c)(2) defines reasonable adm nistrative costs to
mean the expenses, costs, and fees described in sec.
7430(c)(1)(B) incurred on or after the earliest of the date of
the recei pt by the taxpayer of the notice of decision of the
Appeal s Ofice, the date of the notice of deficiency, or the date
on which the first letter of proposed deficiency that allows the
t axpayer the opportunity for admnistrative review by the Appeal s
Ofice is sent.

7Sec. 7430(c) (1) defines reasonable litigation costs to
i ncl ude, anong ot her things, reasonable court costs and
reasonabl e fees paid or incurred for the services of attorneys in
connection with the court proceeding (attorney’s fees).
Attorney’'s fees are limted by statute and adjusted for cost of
living. Sec. 7430(c)(1)(B)(iii) (and flush | anguage).

8Rev. Proc. 2001-59, 2001-2 C B. 623, 628; Rev. Proc. 2002-
70, 2002-2 C. B. 845, 850; and Rev. Proc. 2003-85, 2003-2 C. B
1184, 1190, respectively, provide that, for fees incurred in
cal endar years 2002-2004, the attorney fee award |imtation under
sec. 7430(c)(1)(B)(iii) is $150 per hour.
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difficulty of the issues presented in the case, or (3) |ocal
availability of tax expertise. |I|d.

Pursuant to Rule 232(d), if the parties disagree as to the
anount of attorney’'s fees that is reasonable, the noving party
must submt an additional affidavit that includes, in relevant
part, the following: (1) A detailed summary of the tinme expended
by each individual for whomfees are sought, including a
description of the nature of the services perfornmed during each
period of time; (2) a description of the fee arrangenent with the
client; (3) a statenent of whether a special factor exists that
justifies a rate in excess of the statutory limt; and (4) any
other information that will assist the Court in evaluating the
award of costs and fees.

The anount of petitioner’s claimfor admnistrative and
litigation costs includes the cost of professional services that
were charged by her attorneys to her individual account and her
share of group fees that were charged to conmon accounts for the
benefit of several Hoyt investor clients, including petitioner.

The fees and costs petitioner clains are sumari zed as fol |l ows:
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Ti me Hourly
Attorney/ltem expended rate Total cost
Wendy Pearson 8.8 hours $195 $1, 716. 00
Terri Merriam 2.9 hours 195 565. 50
Jenni fer CGell ner 10.5 hours 150 1,575. 00
Jenni fer CGell ner 2.1 hours 110 231. 00
Legal assi stant 10. 3 hours 75 772.50
Contract assi stance 10. 0 hours 50 500. 00
Tax Court filing fee -- -- 60. 00
Post age -- -- 5.84
Online research - - - - 12. 00
Share of group fees
and cost s? -- -- 5,916. 20
Total fees and costs 11, 354. 04

The ampbunt petitioner clains for her share of the group fees
and costs represents charges to separate accounts for two groups
of Hoyt investor clients and includes attorney's fees billed at
an hourly rate of $195 for sone of petitioner’s attorneys and the
costs of contract assistance, online research, postage, copies,
and the attorneys’ hotels, neals, and parking as well as the
costs of work perforned by | egal assistants.

2. The Parties’ Arqunents

Respondent contends that the costs petitioner clains are
unreasonable in that the hourly rate charged by sone of
petitioner’s attorneys exceeds $150 per hour, and petitioner has
not shown that any of the three special factors enunerated in
section 7430(c)(1)(B)(i1i) apply. Respondent further argues that
costs petitioner clains for her share of the group fees are not
reasonabl e because (1) the nethod of billing does not properly
account for the time expended or hourly rate at which the work
was performed, and (2) the fees were charged for work that
contributed to the resolution of clients’ cases other than

petitioner’s and, therefore, were not “incurred in connection
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W th” petitioner’s admnistrative and court proceedi ngs as
requi red by section 7430(a).

Petitioner contends that an “informal survey” of |ocal
attorneys shows that the prevailing hourly rate for attorneys
specializing in Federal tax practice in the Seattle, Wshington,
area i s between $225 and $350 and that billing at an hourly rate
that is less than the customary rate for simlar work is a factor
t hat supports the reasonabl eness of the attorney’'s fees. Wth
respect to her share of the group fees, petitioner contends that
the group fees were charged to a group of Hoyt investor clients,
all of whom had pendi ng section 6015 clains, for work relating to
comon | egal and factual issues that directly affected or
contributed to the resolution of each client’s case.

Petitioner’s counsel further contend that the group fee
arrangement allowed the Hoyt investor clients to obtain

prof essi onal advice and assi stance at a reduced cost, that any
services related to the devel opnent of factual issues unique to a
particular client were charged only to the individual client, and
that no client was charged for work that did not directly benefit
the client’s case.

3. Hourly Rate

We first decide whether the hourly rate for the attorney’s
fees is reasonable. In the absence of proof that a speci al

factor applies, petitioner may not recover attorney’' s fees in
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excess of the statutory limt. See sec. 7430(c)(1)(B)(iii).
Petitioner does not argue, and has otherwise failed to
denonstrate, that there was a limted availability of qualified
attorneys or of attorneys with tax expertise to represent her in
this case or that the issues presented were sufficiently
difficult to support her claimfor an enhanced hourly rate. The
fact that petitioner’s attorneys billed her and the other Hoyt
investor clients for professional services at a rate |ower than
the |l ocal customary rate does not establish that the fees
petitioner clainms are reasonable.? W conclude, therefore, that
petitioner may not recover attorney’s fees in excess of $150 per
hour. Id.

Wth respect to the attorney’s fees and costs charged to
petitioner’s individual account, we award petitioner $1, 320 for
wor k perforned by Ms. Pearson? and $435 for work performed by Ms.
Merriam?! Because Ms. Gellner’s hourly rate does not exceed the
statutory limt, we find that her fees are reasonable and award

petitioner $1,806 for Ms. Gellner’s professional services.

9The exi stence of a prevailing hourly rate in the rel evant
area that exceeds the statutory rate is not a special factor.
Pierce v. Underwood, 487 U. S. 552, 571-572 (1988); Foothill Ranch

Co. Pship. v. Comm ssioner, 110 T.C 94, 102 (1998).

20\ conpute the award of Ms. Pearson’s fees as foll ows:
8.8 hours multiplied by $150 hourly rate equals $1, 320.

21\ conpute the award of Ms. Merrianmis fees as foll ows:
2.9 hours nultiplied by $150 hourly rate equals $435.
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Respondent does not object to the reasonabl eness of the costs
petitioner clains for the services of |egal assistants, contract
assi stance, filing fees, postage, and online research that were
charged to her individual account. Consequently, we award
petitioner those costs in the anount of $1, 350. 34. 22

4. Al locati on of Group Fees

W& next decide whether the attorney’s fees and costs for
petitioner’s share of the group fees are reasonabl e and were
reasonably all ocated anong petitioner and the other Hoyt investor
clients. Section 7430(a) authorizes an award of reasonable

adm nistrative and litigation costs incurred in connection with

an adm nistrative or court proceedi ng brought by or against the
United States with respect to the determ nation, collection, or
refund of any tax. In order for costs, including attorney’s
fees, to qualify as reasonable litigation or admnistrative
costs, they nust cone within the relevant definitions, sec.
7430(c) (1) and (2), and they nust be incurred in connection with

a qualifying proceeding.

2This figure includes the follow ng costs: $772.50 for
| egal assistants, $500 for contract assistance, $60 Tax Court
filing fee, $5.84 for postage, and $12 for online research.

Only costs for the services of an individual who is admtted
to practice before this Court or the Internal Revenue Service may
be awarded as attorney’'s fees. Sec. 7430(c)(3)(A). W award
fees for work perfornmed by | egal assistants, therefore, as costs,
rather than as attorney’'s fees. See Fields v. Comm ssioner, T.C.
Meno. 2002-320; O Bryon v. Comm ssioner, T.C Menp. 2000-379.
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Petitioner’s attorneys represent many Hoyt investors. It is

not surprising or unreasonable that they would performcertain

| egal work for the comon benefit of simlarly situated clients.

Under certain circunmstances, it nmay be both efficient and

econom cal for an attorney to allocate the fees and costs for

| egal research and other |egal work benefiting several clients

equi tably anong those clients as long as the clients agree, the

fees and costs are reasonable, and the attorney appropriately

al l ocates the common | egal work. See, e.g., Mnahan v.

Comm ssioner, 88 T.C. 516 (1987), and M nahan v. Conm ssioner, 88

T.C. 492 (1987), in which we allocated conmpn costs anong several
taxpayers who were represented by the sanme attorneys under an
agreenent that provided for the sharing of costs. Moreover,
| egal work that benefits nmultiple clients is no less relevant to
an adm nistrative or court proceeding than work perfornmed solely
for one client. |If the work is performed for nmultiple clients
and enables an attorney to properly represent a particular client
in the admnistrative or court proceeding described in section
7430, the section 7430(a) requirenment that the costs for such
work are “incurred in connection with” the proceedi ng woul d
appear to be satisfied.

Petitioner’s counsel produced billing records for accounts
of two Hoyt investor client groups seeking relief fromjoint and

several liability to substantiate petitioner’s share of the group
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fees. The billing records for both group accounts identify the
attorneys who perfornmed work on the innocent spouse cases and set
forth the time expended by each attorney, the attorneys’ hourly
rates, and the nature of the work perforned.? Petitioner’s
counsel contend in their supporting declarations that one group
of Hoyt investors (the general group) ranged in size from97 to
75 menbers during the 14-nonth period that petitioner
participated in the group fee arrangenent and that petitioner’s
pro rata share of the general group’ s fees was conputed by
dividing the total nonthly charges equally anong all nenbers of
the group. Petitioner’s counsel further contend that there
exi sted a separate group of nine Hoyt investors, including
petitioner (the litigation group), whose cases were set for trial
during the Court’s February 2004 trial session, and that the nine
Hoyt investors shared the total billing costs of trial
preparation equally, with the exception of approximately 15 hours
that were allocated anong the general group. |In addition,
petitioner’s counsel produced a spreadsheet denonstrating how the
total nonthly fees incurred by the general group of Hoyt investor
clients in January 2004 were divided equally anong petitioner and

t he ot her participants.

2The billing records of the general group’s account appear
to be mssing the first page of charges for April 2003 and pages
in March and Decenber 2003, including nonthly sumary pages of
the total charges for March and Decenber 2003. See infra note
26.
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After reviewing the record, we conclude that petitioner has
benefited fromthe work her attorneys perfornmed for both groups
of Hoyt investor clients and is entitled to recover a reasonable
share of the fees and costs she incurred as a nenber of each
group. Wth respect to the litigation group of Hoyt investor
clients, we award petitioner $3,577.22, which represents a one-
ninth share of the attorney’s fees adjusted to an hourly rate of
$150 and costs. ?*

Petitioner’s attenpt to recover her allocable portion of the
general group’s fees and costs, however, is problematic in that
the information petitioner provided does not enable us to

eval uate the reasonabl eness of the group fees or the

2\\¢ conpute petitioner’s share of the litigation group’s
fees and costs as follows: $37,667 (total fees and costs
incurred by litigation group), mnus $13,962 (work performed by
attorneys at $195 hourly rate), plus $10,740 (total attorney’s
fees incurred at $195 hourly rate adjusted to hourly rate of
$150), minus $2,250 (15 hours of work perfornmed at an hourly rate
of $150), divided by 9 (nmenbers of litigation group), equals
$3,577. 22.

We subtracted 15 hours of work perfornmed at an hourly rate
of $150 in conputing the total anpbunt of fees and costs incurred
by the litigation group because petitioner’s counsel stated that
approxi mately 15 bill able hours shown on the billing records of
the litigation group’s account were actually charged to the
menbers of the general group. Because petitioner’s counsel have
failed to identify the nature of the work or hourly rate for
t hose 15 hours, we assunme that they were billed at the highest
hourly rate allowed. Further, we do not add any charges for the
15 hours to the total costs and fees incurred by the general
group of Hoyt investors in conmputing petitioner’s share of that
group’s fees and costs because we | ack any information about the
15 hours of work perforned.
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reasonabl eness of the allocation. The conposition of the general
group of Hoyt investors varied fromnonth to nonth as clients
chose to dismss their clains or becanme w dowed or divorced and
sought relief only under section 6015(c). Because the billing
records for both petitioner’s and the general group’s accounts
| ack any factual detail regarding the nunber of Hoyt investor
clients who participated in the fee arrangenent in each of the
rel evant nonths, it is inpossible to verify that the generic
nmont hly charges for group fees that appear on the records for
petitioner’s individual account are reasonable and were
reasonably all ocated anong petitioner and the other Hoyt
investors clients. ?

Petitioner bears the burden of proving that the anmount of
the costs clained is reasonable. Rule 232(e); Powers v.

Conmi ssioner, 100 T.C. at 491. W conclude that because

petitioner has failed to fully substantiate her claimfor a share
of the general group’s fees, she is entitled to recover only a
portion of the anobunt she clains. For purposes of conputing the
anount petitioner is entitled to recover, we shall assune that

the conposition of the general group of Hoyt investor clients

2°Had petitioner produced docunentation for each nonth that
showed t he nunber of clients who shared the fees, such as a
spreadsheet simlar to that produced for the January 2004 fee
all ocation, we could have properly determ ned whet her the anount
of costs petitioner clains was reasonabl e.
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remai ned constant at its greatest size, 97, throughout the 14-
nmonth period that petitioner participated in the group fee
arrangenent. Accordingly, we award petitioner $2,301.95, which
represents a one-ninety-seventh share of the general group’s

attorney’s fees adjusted to an hourly rate of $150 and costs. %5

26Al t hough the billing records subnmtted for the genera
group’s account were inconplete, see supra note 23, we were able
to construct a conplete set of billing records based on the

records submtted in related cases involving notions for
litigation costs that were filed by other nmenbers of the general
group of Hoyt investors. See Bulger v. Conmm ssioner, docket No.
3829-03; Owen v. Comm ssioner, T.C. Meno. 2005-115. W take
judicial notice of the records submtted in these rel ated cases
for purposes of conputing the amount we award petitioner for her
share of the general group’ s fees and costs. W conpute
petitioner’s share of the general group’s fees and costs as

foll ows: $256,031.11 (total fees and costs incurred by general
group of Hoyt investors), minus $141,882 (attorney’s fees
incurred at hourly rate of $195), plus $109, 140 (total attorney’s
fees incurred at $195 hourly rate adjusted to hourly rate of
$150), divided by 97 (menbers of Hoyt investor group), equals
$2, 301. 95.




5. Concl usi on

To summarize, we award petitioner the following attorney’s

fees and costs: %’

Ti me Hourly
Attorney/ltem expended rate Total cost
Wendy Pear son 8.8 hours  $150 $1, 320. 00
Terri Merriam 2.9 hours 150 435. 00
Jenni fer CGell ner 10.5 hours 150 1,575. 00
Jenni fer CGell ner 2.1 hours 110 231. 00
Cost s - - - - 1, 350. 34
Share of group fees
and cost st -- -- 5,879. 17
Total fees and costs awarded 10, 790. 51

Petitioner’s award for her Share of Group Fees and Costs
i ncl udes $3,577.22 (share of fees fromlitigation group of Hoyt
i nvestors), and $2,301.95 (share of fees from general group of
Hoyt investors).

C. Concl usi on

We have carefully considered all remaining argunents nmade by
the parties for results contrary to those expressed herein, and,
to the extent not discussed above, we find those argunents to be

irrelevant, nobot, or without nerit.

2’Respondent does not contend that the fees and costs at
i ssue here nust be traced and allocated to the various positions
taken by the parties under sec. 6015, nor does he contend that
his positions under sec. 6015(b) and (f) were substantially
justified. Moreover, respondent’s failure to tinmely and properly
eval uate petitioner’s sec. 6015(c) argunent, in our view, was
responsi ble for the | egal work expended on argunents for relief
under sec. 6015(b) and (f). Consequently, we have not attenpted
to allocate the fees and costs to the various argunents nade by
the parties under sec. 6015.



To reflect the foregoing,

An appropriate order and

decision will be entered.




